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A. INTRODUCTION

The various federal, provincial and territorial non-share corporate statutes employ
different methods for incorporation and contain different limitations on corporations. When
considering the appropriate jurisdiction or corporate legislation to incorporate under, lawyers
advising charitable and not-for profit organizations will have to take into consideration many
different and some types equally important though conflicting factors, including the method of
incorporation, restrictions on purposes or objects of the corporation, the content and process for
amending by-laws, membership restrictions and remedies, potential future corporate changes,
issues related to directors’ liability and indemnification, residency requirements, in addition to
the usual client requirement of speed and simplicity.

Some jurisdictions use articles of incorporation, following the modern corporate law
model, while other less modern legislation provides for incorporation by letters patent. Whether
a not-for-profit corporation will be incorporated by letters patent or by articles of incorporation is
a relevant consideration. The issuance of letters patent is a discretionary function, which can
make the process of incorporation for companies who choose this method a more onerous
process. Not-for-profit corporations are incorporated by letters patent in the federal jurisdiction,
and also in the provinces of Ontario, Quebec, Prince Edward Island, and New Brunswick. In
Newfoundland, Manitoba and Saskatchewan, non-share capital corporations are incorporated by
articles of incorporation. In British Columbia, Alberta, Nova Scotia, Northwest Territories and
the Yukon, societies are incorporated by a certificate of incorporation. An additional submission
required as part of the application for Nova Scotia, Quebec, Prince Edward Island and Alberta’s
Companies Act is a memorandum of association.

Some statutes set out the purposes for which a non-profit corporation may incorporate
under the relevant legislation. Where the grant of letters patent is discretionary, the applicable
Ministry may decline to register a corporation with objects that, in its opinion, do not fall within
the purpose of the Act. For example, in Quebec, a non-profit corporation may only be
incorporated for “national, patriotic, religious, philanthropic, charitable, scientific, artistic, social,
professional, athletic or like purposes not for pecuniary gain.”' The Application for Constitution
as a Non-profit Legal Person must set out the purposes for which incorporation is sought.”> In
jurisdictions with articles of incorporation, the corporate activities or purposes must fall within
those set forth in the governing legislation, but incorporation is generally not discretionary
provided all of the requirements are met. For example, in Newfoundland a corporation without
share capital may be incorporated “for undertakings restricted to those of a patriotic, religious,
philanthropic, charitable, educational, scientific, literary, historical, artistic, social, professional,

1



fraternal, sporting or athletic nature or the like.”> However, the articles of incorporation do not

need to set out the corporate purposes. Instead, the articles must set out any restrictions on the
undertaking that the corporation may carry on.*

The various non-profit statutes also contain different requirements regarding the content
of by-laws. For example, the Saskatchewan legislation does not provide a list of matters that
must be included in the by-laws. Unless a corporation’s articles, by-laws or a unanimous
member agreement provide otherwise, the directors may make, amend or repeal any by-laws that
regulate the activities and affairs of the corporation. Several other provincial statutes specify the
matters that must be included in a corporation’s by-laws. Non-profit corporations incorporated in
British Columbia, Nova Scotia, Prince Edward Island, the Yukon, the Northwest Territories,
Nunavut, and under Alberta’s Societies Act must have by-laws relating to certain matters
enumerated in the relevant provincial legislation.

Another important consideration is the process of enacting and amending by-laws, as by-
law amendments are a relatively frequent occurrence. Unless the articles, by-laws or a
unanimous member agreement otherwise provide, the directors of a Saskatchewan corporation
may, by resolution, make, amend, or repeal any by-laws that regulate the business or affairs of
the corporation.” The amendment must then be submitted to the members for approval by
ordinary resolution at the next meeting of members. The members may, by ordinary resolution,
confirm, reject or amend the change.6 By-law amendments are effective from the date of the
resolution of the directors. If the approval of the members is not subsequently obtained, the by-
law ceases to be effective and no subsequent resolution of the directors having the same purpose
or effect is effective until confirmed by the members.’ Similarly, in Manitoba, New Brunswick,
Newfoundland, Ontario and Quebec, by-laws are valid from the time they are enacted by the
directors. For instance, the directors of an Ontario corporation may repeal, amend, or re-enact
the corporation’s by-laws. The amendments passed by the directors become effective
immediately, but must be confirmed by the members at the next annual general meeting or at a
special meeting called to deal with the by-law amendments.

Several jurisdictions require membership and government approval before a by-law
becomes effective, including Alberta, Nova Scotia, the Northwest Territories and the federal
jurisdiction. For example, under Alberta’s Societies Act, a special resolution is required in order
to rescind, alter, or add to the by-laws of the society. A by-law change does not have effect until
it has been registered by the Registrar. The Registrar shall refuse to register the change if it is of
the opinion that the bylaw is not in accordance with the application for incorporation or that it
contains anything contrary to law.® Likewise, a Nova Scotia society may by special resolution
make, amend, or repeal by-laws, not inconsistent with the Societies Act or with its memorandum
of association, for the conduct and management of its activities and affairs.” A by-law
amendment does not take effect until it is approved by the Registrar.'

Statutory provisions regarding director liability is yet another consideration when
choosing a jurisdiction for incorporation. Legislation in some jurisdictions provides for an
objective standard of care for directors, while directors in other jurisdictions remain subject to
the common-law subjective standard. For example, subsection 109(1) of Saskatchewan’s Non-
profit Corporations Act provides as follows:



Every director and officer of a corporation, in exercising his or her powers
and discharging his or her duties, shall:

(a) act honestly and in good faith with a view to the best interests of
the corporation; and

(b) exercise the care, diligence and skill that a reasonably prudent
person would exercise in comparable circumstances.

The Canada Not-for-profit Corporations Act, Manitoba’s Corporations Act,
Newfoundland’s Corporations Act and the proposed Ontario Not-for-profit Corporations Act
provide for a substantially similar objective standard.

Modern corporate legislation also contains detailed provisions regarding fundamental
changes to the corporation, such as amalgamation and continuance. While many non-profit
corporations may never plan to undertake such actions, the inclusion of these provisions provides
corporations with more flexibility. For example, Saskatchewan’s Non-profit Corporations Act,
1995 allows for a variety of corporate actions, including vertical and horizontal short-form
amalgamation. In contrast, P.E.I. corporations without share capital cannot amalgamate or continue
into another jurisdiction.

The purpose of the balance of this paper is to set out the basic elements of incorporation
under the legislation applicable in many of the jurisdictions in Canada in order to assist lawyers to
obtain a basic understanding of the implications for their clients of incorporation under one of these
jurisdictions. A detailed analysis and comparison of these jurisdictions is beyond the scope of this
paper and lawyers are encouraged to consult the various government sources and other material to
obtain the specifics related to each jurisdiction.

B. OVERVIEW OF FEDERAL AND PROVINCIAL NOT-FOR-PROFIT
LEGISLATION

1. Federal

Federal not-for-profit corporations are currently incorporated under the Canada
Corporations Act, R.S.C. 1970, c. C-32. However, on June 23, 2009, the new Canada Not-for-
Profit Corporations Act S.C. 2009, c¢.23 received Royal Assent (“CNCA”). The CNCA is a
modern corporate statute modeled on the Canada Business Corporations Act, providing a much
needed reform of the law respecting federal not-for-profit corporations. The CNCA has not yet
been proclaimed in force, but is expected to come into force in early 2011.

(a) Canada Corporations Act
Federal corporations without share capital are incorporated under Part Il of the Canada

Corporations Act (CCA) by Letters Patent. The Act is outdated, as it has remained largely
unchanged with respect to not-for-profit corporations since 1917.



The application for Letters Patent must set out the following:

(a) the proposed name of the corporation;

(b) the purposes for which its incorporation is sought;

(c) the place within Canada where the head office of the corporation is to be situated;

(d) the names in full and the address and calling of each of the applicants; and

(e) the names of the applicants, not less than three, who are to be the first directors of
the corporation.''

The application must be accompanied by the by-laws, which are reviewed by Industry
Canada. The bylaws must contain provisions dealing with the following:

(a) conditions of membership, including societies or companies becoming members
of the corporation;

(b) mode of holding meetings, provision for quorum, rights of voting and of enacting
by-laws;

(c) mode of repealing or amending by-laws with special provision that the repeal or
amendment of by-laws not embodied in the letters patent shall not be enforced or
acted upon until the approval of the Minister has been obtained;

(d) appointment and removal of directors, trustees, committees and officers, and their
respective powers and remuneration;

(e) audit of accounts and appointment of auditors;

(f) whether or how members may withdraw from the corporation; and

(g) custody of the corporate seal and certifying of documents issued by the
corporation.

There is a $200 filing fee requirement when submitting the application for letters patent.
Once the application for letters patent and the proposed by-laws are found in compliance with
the CCA, Industry Canada issues letters patent with the application for letters patent attached and
will also grant Ministerial approval of the general by-laws."> The corporation comes into
existence on the date that Industry Canada receives the application for letters patent.

All corporations under the CCA must include in their by-laws that members will appoint
an auditor at each annual meeting. The auditor cannot be a director, officer or employee of the
corporation or any of its affiliates, unless the members agree otherwise. '* The CCA does not
contain a provision regarding the standard of care for directors and officers and as a result, the
common law subjective standard applies.

Currently, federal not-for-profit corporations face a cumbersome process for by-law
amendments. The by-laws of a CCA corporation may be amended or repealed in accordance
with the existing by-laws of the corporation. Generally, the directors of the corporation will
enact an amending by-law, which must be sanctioned by a two-thirds vote of the members and
then approved by the Minister of Industry. No repeal or amendment to a corporation’s by-laws
may be acted upon until ministerial approval has been obtained. Corporations Canada has
published a Policy Statement relating to the amendment of general by-laws."> If the amendments



are in compliance with the CCA and other requirements, Corporations Canada will issue a letter
giving Ministerial approval. Generally, the date the request for approval was received by the
Minister will be the effective date of the amendments.

There are also a limited number of corporate actions available under the CCA. The
amalgamation provisions contained in the CCA are not applicable to non-share corporations
incorporated under Part II of the Act.'® As a result, it is not possible to amalgamate CCA
corporations. As a matter of practice, where federal non-share corporations desire a merger, it is
necessary to surrender the charter of one of the corporations and transfer its remaining assets
(and sometimes liabilities) to the surviving corporation. The CCA also does not provide for the
import or export of corporations. Consequently, it is not possible to continue a provincial non-
share corporation into the federal jurisdiction and vice versa, subject to one exception. Sections
156 and 159 allow a corporation that is incorporated by a Special Act of Parliament to apply for
letters patent, which continue the corporation under Part II of the CCA as if it had been
incorporated under that Act.

The provisions of the Canada Corporations Act lack detail and are not well defined,
leaving not-for-profit corporations without guidance on many issues. The Act does not contain
many of the provisions found in modern corporate statutes. For example, the statute does not
deal with the conduct of members’ meetings and contains no express reference to director’s
meetings. Therefore, Industry Canada has created policies which aim to fill in these legislative
gaps and which must be consulted when considering incorporating federally.

(b) Canada Not-for-Profit Corporations Act

After several attempts at legislative reform, the Canada Not-for-Profit Corporations Act
received Royal Assent on June 23, 2009. When proclaimed in force, the new Act will replace
Parts II and III of the CCA. The CNCA represents a much needed modernization of the
legislation governing federally incorporated not-for-profit corporations. The CNCA has been
modeled on the Canada Business Corporations Act in order to keep the new legislative scheme
familiar and user-friendly.

The CNCA provides a simplified process of incorporation. Under the new Act,
incorporation will be as of right, rather than the discretionary letters patent system currently in
place under the CCA. The incorporation process under the CNCA will be faster and more
efficient. One or more individuals or corporations may incorporate a not-for-profit corporation
by filing articles of incorporation. The articles must set out:

(a) the name of the corporation;

(b) the province where the registered office is to be situated;

(©) the classes, or regional or other groups, of members that the corporation is
authorized to establish and, if there are two or more classes or groups, any voting
rights attaching to each of those classes or groups;

(d) the number of directors or the minimum and maximum number of directors;

(e) any restrictions on the activities that the corporation may carry on;



63} a statement of the purpose of the corporation; and
(2) a statement concerning the distribution of property remaining on liquidation after
the discharge of any liabilities of the corporation.'’

A corporation’s by-laws will not be required to accompany the articles of incorporation
and by-laws will no longer be subject to Ministerial approval. However, a copy of any by-law,
amendments, nor repealed by-laws must be filed with Industry Canada within the prescribed
period.'® Unless the articles, the by-laws, or a unanimous member agreement otherwise provide,
the board of directors may make, amend or repeal any by-law that regulates the affairs of a
corporation, except where the amendment provides for a fundamental change. By-laws are
effective upon being enacted by the directors, but must be subsequently approved by the
members.'”” New by-laws as well as amendments or proposals to repeal by-laws can also be
initiated by the members in a member proposal. In that case, only member approval is required
for the action to be effective and no action from the directors is needed.*

The CNCA provides a more comprehensive statutory framework than the CCA.
Therefore, many corporate governance rules which are detailed in the CNCA will not need to
form part of a corporation’s by-laws. However, corporations should consider incorporating these
rules into their new by-laws for ease of reference. The CNCA contains enhanced membership
rights, including the right to access corporate records and obtain membership lists®'; the right to
submit proposals to amend by-laws, nominate directors or require any matter to be discussed at
an annual meeting;? the right to requisition a meeting of members”™; and the ability to sign
resolutions in writing.** In addition, members of a non-soliciting corporation may form
unanimous member agreements.”> Further, the CNCA provides many remedies which were
previously unavailable under the CCA, including the right to seek an oppression remedy against
the corporation®®, and the right to seek a court order to commence a derivative action.*’

The CNCA also contains detailed provisions with respect to directors and directors’
meetings. Notably, a non-soliciting corporation is only required to have one or more directors.
A soliciting corporation must have no fewer than three directors, at least two of whom are not
officers or employees of the corporation or its affiliates. The CNCA requires that directors be
elected at an annual meeting of members. Ex officio directors are not permitted under the
CNCA.

The CNCA provides an objective standard of care for directors and officers.”® The
CNCA also provides directors with a due diligence defence, and contains provisions allowing for
the indemnification of directors and the purchase of directors’ and officers’ liability insurance.

The CNCA contains extensive provisions regarding the appointment of public
accountants and audits. The level of financial review required depends on the classification of
the corporation as soliciting or non-soliciting. For the purposes of the provisions in the Act
relating to public accountants, corporations are further classified into designated and non-
designated corporations.



By default, all corporations must appoint a public accountant by ordinary resolution at
each annual meeting to hold office until the close of the next annual meeting. However, there
are exemptions available under the Act for certain corporations. The standard of financial
review required under the act varies depending on the classification of the corporation.

Finally, more corporate actions are possible under the CNCA than the CCA. The CCA
contains little authority for fundamental changes, other than supplementary letters patent. The
CNCA contains detailed amalgamation provisions, including short-form amalgamations®, and
details surrounding import and export continuance.”® As mentioned above, amalgamation and
continuance are not possible under the CCA.

2. Alberta

A non-share capital corporation may be incorporated in Alberta under either the
Companies Act’® or the Societies Act.>

(a) Societies Act

A society may be formed in Alberta under the Societies Act by five or more individuals
who share a common recreational, cultural, scientific or charitable interest, but not for the
purpose of carrying on a trade or business.>

Those choosing to incorporate under the Societies Act are required to prepare an
application for incorporation. The application must set out the intended name of the society and
the purpose for which incorporation is desired. It must also be accompanied by any information
respecting the subscribers to the application that may be required under the Agricultural and
Recreational Land Ownership Act and section 35 of the Citizenship Act (Canada) in the form
and manner required by the regulations.

The by-laws to accompany the application must contain the following provisions:**

(a) terms of admission of members and their rights and obligations;

(b) the conditions of withdrawal of members and the manner, if any, in which a
member may be expelled;

(c) the mode and time of calling general and special meetings of the society and the
quorum;

(d) the appointment and removal of directors and officers, and their duties, powers,
and remuneration;

(e) the exercise of borrowing powers;

® the audit of accounts;

(2) the custody and use of the self of the society;

(h) the manner of making, altering and rescinding by-laws;

(1) the preparation and custody of corporate records;
() the time and place, if any, at which books and records can be inspected by the
members.



The Registrar may direct that any of the purposes mentioned in the application or any
provisions of the by-laws be struck out or modified.”> The Registrar may also refuse
incorporation for any reason that the Registrar considers sufficient.*

The objects of a society may be altered by special resolution to:

(a) include some object or objects that may conveniently or advantageously be
combined with the existing objects of the society; or
(b) restrict or abandon an object specified in its application.”’

No change becomes effective until approved and registered by the Registrar.

The by-laws of a society can only be rescinded, altered, or added to by special resolution
of the society. No change to the by-laws has effect until it has been registered by the Registrar.
The Registrar may refuse to register the change if of the opinion that the bylaw is not in
accordance with the application for incorporation or that it contains anything contrary to law.*®

With regard to membership in a society, the Act expressly permits a person under the age
of 18 years to be elected or admitted as a member of a society.”’

The Societies Act does not contain a provision explicitly requiring that a society appoint
an auditor. However, the by-laws of an Alberta society must contain provisions for the audit of
accounts.”’ The Societies Act requires that audited financial statements be presented at a
society’s annual general meeting and signed by the society’s auditor, setting out the society’s
income, disbursements, assets and liabilities.*’ The audited financial statement must also be
submitted as part of a society’s annual return.*” The Societies Act does not contain a provision
allowing a society to waive these requirements.

Of note, the Societies Act contains a provision permitting the by-laws to provide that a
dispute arising out of the affairs of the society and between any members or between a member
or a person who is aggrieved, and who has for not more than six months ceased to be a member
or a person claiming through the member or aggrieved person or claiming under the by-laws may
be resolved by arbitration.* In fact, the Act goes further and provides:

A decision made pursuant to an arbitration is binding on all parties and may be enforced on
application to the Court of Queen's Bench, and unless the by-laws otherwise provide, there is no
appeal from it ¥

The Societies Act contains an unusual provision under which a society may, through its
by-laws, impose a penalty of not more than $5 on a member who contravenes a by-law of the
. o 45
society.

(b) Companies Act

Although incorporation under the Societies Act is easier and less costly, many non-profit
organizations in Alberta choose to incorporate under the Companies Act. The Societies Act



restricts societies from carrying on a trade or business, while organizations incorporated under
Part 9 of the Companies Act can engage in business activities.*®

A non-profit company may be incorporated under the Companies Act for the purpose of
promoting art, science, religion, charity or any other useful object.”” A non-profit company may
also be incorporated solely for the purpose of promoting recreation among its members.”

There are two types of non-profit companies; public and private. A public company is
any company that is not a private company.* In the case of a company not having share capital,
a private company is one that:

(a) limits the number of its members to fifty or less;

(b) prohibits any invitation to the public to become members or to subscribe for
debentures of the company; and

(c) restricts or prohibits any transfer of the interest of a member in the company.™

Any three or more persons may subscribe their names to a memorandum of association to
form a public non-profit company. Only two applicants are required to form a private non-profit
company. The contents of the memorandum of agreement depend on whether the company will
be limited by guarantee or limited by shares.”!

The memorandum of agreement of a company limited by guarantee shall, in the
prescribed form, state:

(a) the name of the company;

(b) the objects of the company;

(c) that the liability of the members is limited; and

(d) that each member undertakes to contribute to the assets of the company in the event
of its being wound up while he or she is a member, or within one year afterwards, for
payment of the debts and liabilities of the company contracted before he or she ceases
to be a member, and of the costs, charges and expenses of winding-up, and for
adjustment of the rights of the contributories among themselves, such amount as may
be required, not exceeding an amount specified in the memorandum.>

Under the Companies Act, a non-profit company may also be limited by shares. The
memorandum of agreement of a company limited by shares shall, in the prescribed form, state:

(a) the name of the company;

(b) the objects of the company;

(c) that the liability of the members is limited; and

(d) particulars of the share capital with which the company proposes to be incorporated.”

The memorandum of association of any non-profit company, whether limited by
guarantee or by shares, must contain a clause stating that no dividends or income will be paid to
members and that all profits or any income, if any, must be used to promote the company’s
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It should be noted that unlike other jurisdictions, the Companies Act uses the term
“articles of association” to refer to the operating rules of the company. The Act does not use the
term “by-laws”. The Companies Act contains a set of default operating rules in Table A, a
schedule to the Act. Non-profit companies may adopt Table A rather than drafting their own
articles of association. Where a company limited by guarantee adopts Table A as its articles, the
provisions relating to share capital should be removed. A company may draft its own articles of
association; however, the default operating rules will apply so far as the articles do not exclude
or modify the regulations in Table A.”

At each annual meeting, the members of an Alberta non-profit company must appoint one
or more auditors to hold office until the next annual meeting.® The auditor may not be a
director, officer or employee of the company or an affiliated company, or a partner, employer or
employee of any such director, officer or employee. However, a private company can waive this
requirement through a unanimous vote of the members.”” The auditor must make a report to the
members on the financial statement presented at the annual meeting.”® Public non-profit
companies must submit with their annual return the last audited balance sheet reviewed by the
company's auditor, and the auditor’s report.

The amalgamation process provided by Alberta’s Companies Act is much different than
the process in other jurisdictions. Two or more Alberta non-profit companies incorporated under
Part 9 of the Companies Act may amalgamate and continue as one company.” However, the
amalgamating companies must apply to the court for an order approving the amalgamation.®’

The process for amending the objects of a corporation is similarly onerous. A non-profit
company may amend its objects by special resolution confirmed by an order of the court to
enable it:

(a) to carry on its business more economically or more efficiently,

(b) to attain its main purpose by new or improved means,

(c) to carry on some business that, under existing circumstances, may conveniently or
advantageously be combined with the business of the company, or

(d) to restrict or abandon any of the objects specified in the memorandum. ®'

Once a court order is obtained, the company has fifteen days to file with the Registrar a copy of

the order, together with a copy of the memorandum as altered. The change does not take effect

until both of the copies are filed.®

3. British Columbia

Not-for-profit corporations in British Columbia are incorporated under the Society Act.”> The
current Society Act was enacted in 1977 and has not been substantially amended since. The
Society Act was modelled on British Columbia’s Companies Act®, which has now been replaced
by the Business Corporations Act.”> Therefore, many of the provisions in the Society Act are
now considered obsolete. The Society Act is a relatively short statute. However, it incorporates
many provisions of the Business Corporations Act and the Company Act by reference. The B.C.
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Ministry of Finance is currently undertaking a review of the Society Act, which will bring
significant changes and modernization to the Act® The British Columbia Law Institute
developed a consultation paper of recommendations, which has led to a collaborative response
by sector experts that is still in the process of being completed. To find out more information on
Provincial Government consultation, visit http://www.fin.gov.bc.ca/society act review.htm..

In British Columbia, a society may be formed under the Society Act “for any lawful purposes
such as national, patriotic, religious, philanthropic, charitable, provident, scientific, fraternal,
benevolent, artistic, educational, social, professional, agricultural, sporting or other useful
purpose.”® The Society Act specifically lists certain purposes for which a society may not be
formed. A B.C. society may not be formed for the following:

(a) the operation of a boarding home, orphanage or other institution for minors or the
supply of any other care for minors without the written consent of the director
designated under the Child, Family and Community Service Act;

(b) the ownership, management or operation of a hospital without the written consent of
the Minister of Health;

(c) the purpose of paying benefits or rendering services as described in section 14
(making life insurance contracts, contracts for payment of funeral benefits, paying
benefits or rendering services in the event of accident, sickness or disability™);

(d) any purpose without the consent of an existing society should the registrar require it;

(e) for the68purpose of carrying on a business, trade, industry or profession for gain or
profit.

A B.C. society’s constitution must set out the purposes of the society. If the purposes of the
proposed society do not appear to the registrar to be authorized by the Act or sufficiently set out,
the registrar may require, as a prerequisite to incorporation, that the purposes be altered
accordingly.®

To form a British Columbia society, five or more persons must file the constitution and by-
laws of the proposed society with the registrar. The constitution must state the name and
purposes of the society.”’ The registrar must issue a certificate of incorporation if:

(a) no consent is required by law as a condition precedent to incorporation or the use of a
name, or the consent has been obtained,

(b) the constitution of the proposed society appears to the registrar to comply with the
Act,

(c) the name of the proposed society has been reserved, and

(d) any prerequisite required by the registrar has been fulfilled.”

The Society Act provides a default form of by-laws which may be used by societies in Schedule
“B” to the Act. A society can adopt these by-laws, a modified version of these by-laws, or an
alternate form of by-laws altogether.”” If a society adopts by-laws other than those set out in
Schedule B, the by-laws must be filed with the Registrar.

Under the Society Act, By-laws must contain provisions concerning the following’*:
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(a) the admission of members, their rights and obligations, and when they cease to be in
good standing;

(b) the conditions under which membership ceases and the manner, if any, in which a
member may be expelled;

(c) the procedure for calling general meetings;

(d) the rights of voting at general meetings, whether proxy voting is allowed and if so,
provisions relating to it;

(e) the appointment and removal of directors and officers and their duties, powers and
remuneration;

(f) the exercise of borrowing powers;

(g) the preparation and custody of minutes of meetings of the society and directors.

It is important when drafting by-laws for a society in British Columbia to note that the funds and
property of a society must be used and dealt with in accordance with the provisions contained in the
by-laws. If broader investment is not authorized, a society may only invest in securities in which
trustees are otherwise authorized by law to invest.”*

Like under the CCA and Alberta’s Societies Act, the by-law amendment process is
burdensome. A British Columbia society may amend its by-laws by special resolution, which
must be filed with the registrar. The resolution becomes effective on the later of the date on
which it was filed with the registrar and the date specified in the resolution. > A society must
ensure that its by-laws comply with the requirements of the Society Act before submitting any
changes to the registrar.”®

The Society Act contains several provisions which may be of concern to some organizations
considering incorporation in British Columbia. Section 7(2) provides that a society may have non-
voting members, but their number must not exceed the number of voting members. However, the
registrar may issue an exemption to this requirement on terms the registrar considers appropriate.”’

The Society Act provides that a member of a society is not, in his or her individual capacity,
liable for any debt or liability of the society.”® However, where a society has fewer than three
members for more than six months, each director is personally liable for payment of every debt of
the society incurred after the expiration of the six-month period, and for so long as the number of
members continues to be less than three.”” In addition, a B.C. society must obtain court approval
before indemnifying a director or former director for costs and expenses incurred by him or her, in a
civil, criminal, or administrative action or proceeding to which he or she is made a party because of
being or having been a director.*

The Society Act classifies societies into reporting societies and non-reporting societies. A
reporting society is defined as a society that:

(a) s, by its bylaws or by an ordinary resolution filed with the registrar, declared to be a

reporting society,
(b) s carrying on insurance business as defined in the Financial Institutions Act,

12



(¢)  requires a consent under section 2 (1) (a), (b) or (d) or section 20 as a condition
precedent to incorporation or changing its constitution,

(d) isordered to be a reporting society under section 38,

(e)  1is aholding corporation for the purposes of the Business Corporations Act, or

(f)  became an amalgamated society after January 4, 1978 if one of the amalgamating
societies was, at the time of the amalgamation, a reporting society, unless the
registrar under the regulations orders that it is not a reporting society;

Reporting societies are subject to more stringent audit and financial disclosure requirements. A
reporting society must appoint an auditor, while a society that is not a reporting society may appoint
an auditor.** A reporting society must also provide each member with a copy of its financial
statement and the auditor’s report at least ten days before the date of its annual general meeting.™
A non-reporting society must, on member demand, provide the member or the holder with a copy of
its latest financial statement.™

Under British Columbia’s Society Act, “[two] or more societies may apply to amalgamate and
form a new society...”85 However, unlike other Canadian provinces, in British Columbia, each
amalgamating society is dissolved and a completely new society must be incorporated. An
amalgamation agreement is not required by the Societies Act, but many societies amalgamating in
British Columbia adopt an amalgamation agreement as part of the process. The provisions of the
Society Act that apply to the incorporation of a society apply to an amalgamation as if the
amalgamation were the incorporation of the amalgamated society.*® Although the Society Act uses
the term “amalgamation”, charities should note that the Charities Directorate of the Canada
Revenue Agency considers the process described in British Columbia’s Society Act as a
“consolidation”. In a consolidation, all of the original bodies dissolve and transfer their assets to
a new entity.®” When two or more charities consolidate, the resulting entity needs to make a new
application for charitable registration. The Society Act does not provide for import or export
continuance. Although British Columbia’s Company Act has been repealed, Part 9 of that Act
concerning dissolution and restoration continues to apply to societies and extra provincial
societies as though it had not been repealed.*® Under Part 9, a court order is necessary to restore
a dissolved society to the register.*’

4. Manitoba

A corporation without share capital may be incorporated under Part XXII of the Manitoba
Corporations Act for patriotic, religious, philanthropic, charitable, educational, agricultural,
scientific, literary, historical, artistic, social, professional, fraternal, sporting or athletic purposes.9°
The Corporations Act applies to both not-for-profit corporations and business corporations.
Subsection 2(2) of the Act provides that, where a provision of Part XXII is inconsistent with, or
repugnant to, any other provision of the Act, the provision of Part XXII applies insofar as it affects a
corporation without share capital. Consequently, when reading the Manitoba Corporations Act, it is
necessary to determine whether a particular provision of the Act is repugnant to, or inconsistent
with, Part XXII in order to ascertain whether the provision is applicable to non-share capital
corporations.
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Three or more persons over eighteen who are not bankrupt may create a non-share capital
corporation. Within ninety days of reserving the corporate name, the applicants must complete and
file articles of incorporation. The articles of incorporation of a Manitoba corporation without share
capital must be in the form the Director fixes. In addition, the articles of a corporation without
share capital shall set out:

(a) the restrictions on the undertaking that the corporation may carry on;

(b) that the corporation has no authorized share capital and shall be carried on without
pecuniary gain to its members, and that any profits or other accretions to the corporation
shall be used in furthering its undertaking;

(c) where the undertaking of the corporation is of a social nature, the address in full of the
clubhouse or similar premises that the corporation is maintaining; and

(d) that each first director becomes a member of the corporation upon its incorporation. *'

In Manitoba, no articles of a corporation without share capital shall be accepted for filing
without the approval of the Minister.”> If the articles of incorporation are approved, the Director
will issue a certificate of incorporation. A corporation comes into existence on the date shown in
the certificate of incorporation.”

Manitoba's Corporations Act does not require by-laws to be filed with the articles of
incorporation. However, Section 275 of Manitoba's Act itemizes the matters that may be included
in the by-laws:

(a) the admission of persons and unincorporated associations as members and as ex officio
members, and the qualifications of and the conditions of membership;

(b) the fees and dues of members;

(c) the issue of membership cards and certificates;

(d) the suspension and termination of membership by the corporation and by a member;

(e) where the articles provide that the interest of a member is transferable, the method of
transfer of membership;

(f) the qualifications of, and the remuneration of, the directors and the ex officio directors,
if any;

(g) the time for and the manner of election of directors;

(h) the appointment, remuneration, functions, duties, and removal of agents, officers and
employees of the corporation, and the security, if any, to be given by them to the
corporation;

(1) the time and place, and the notice to be given, for the holding of meetings of the
members and of the board of directors, the quorum at meetings of members, the
requirement as to proxies, and the procedure in all things at meetings of the members
and at meetings of the board of directors;

() the conduct in all other particulars of the affairs of the corporation. **

Unless the articles, by-laws, or a unanimous member agreement otherwise provide, the
directors of a corporation may, by resolution, make, amend, or repeal any by-laws that regulate
the business or affairs of the corporation. By-law amendments are effective from the date of the
resolution of the directors, but must be subsequently approved by the members by ordinary
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resolution.” In addition, a member entitled to vote at an annual meeting of members may make
a proposal to make, amend, or repeal a by-law.”® By-law amendments are not filed with the
Manitoba Companies Office.

Unless the articles or by-laws otherwise provide, there is no limit on the number of members
of a corporation. The articles or bylaws may also provide for more than one class of members.”’ It
is important to note that membership interests are not transferrable unless the articles otherwise

.98
provide.

The Corporations Act contains extensive provisions related to directors. A Manitoba
corporation without share capital must have at least three directors. In addition, the articles or by-
laws of a corporation without share capital may provide for persons becoming directors ex officio.”’
The Manitoba Act also provides that a director is not required to be a member of the corporation,
unless the articles otherwise provide.'® At least twenty-five percent of a corporation’s directors
must be residents of Canada, or at least one director if the board is comprised of only three
directors.'®’ The Act contains detailed conflict of interest provisions'*> and provides an objective
duty of care for directors.'” The Corporations Act also provides statutory defences of reasonable
diligence and good faith, provides for indemnification of directors for legal defence costs, and
allows corporations to purchase directors’ and officers’ liability insurance.'®*

The Corporations Act provides for participation by a director in a meeting of directors by
electronic means.'”  Similarly, the Act provides that meetings and the participation in meetings by
members can be held electronically.'® The Act also allows resolutions in writing in lieu of a
meeting.'"’

Although long, The Corporations Act contains extensive provisions related to fundamental
changes, which provide corporations incorporated in Manitoba with greater flexibility than those
incorporated in many other jurisdictions, such as British Columbia or the federal jurisdiction (CCA).
For instance, The Corporations Act provides detailed amalgamation provisions.'” The Act also
provides for import and export continuance.'®””

The Act also contains detailed liquidation and dissolution provisions. Regarding the
disposition of property on dissolution, the Manitoba Act provides that the articles of a corporation
without share capital may provide that the remaining property be distributed to the members of the
corporation or to a designated organization. If the articles do not contain such a provision, the
corporation may distribute its remaining property to any organization in Canada, the undertaking of
which is charitable or beneficial to the community. However, if the articles do not initially contain a
provision for the distribution of property to the members, the Act prohibits any amendment to the
articles to provide for this.'"*

In contrast to British Columbia, where a court order is necessary to restore a dissolved

society to the register, any interested person can apply to have a dissolved Manitoba corporation
revived by filing articles of revival.'"!
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5. New Brunswick

New Brunswick non-profit corporations are incorporated by letters patent under the
Companies Act''? for charitable, philanthropic, temperance, religious, social, political, literary,
educational, athletic or other like purposes, or for the purpose of promoting economic
development. Section 18(2) of the Act provides that a corporation without capital stock may be
created by letters patent, in which case the provisions listed under Section 18(2) shall apply to
the corporation. These provisions are:

(a) the incorporators and such other persons as they become registered members in
accordance with the provisions of the letters patent or by-laws of the company
constitute the company;

(b) the company shall not have any capital stock or issue any share certificates;

(c) the company shall cause a list of its members to be kept in a book to be provided
for that purpose, which shall be known as the company registry, and shall at all
times during business hours be open to the inspection of all members of the
company and the Director or his representative;

(d) the company may, in the absence of other express provisions therefore in the
letters patent, make by-laws to determine the qualification for membership and
for the removal of the names of those members who may cease to be qualified;

(e) any person whose name is duly entered on the company registry is and continues
to be a member until his name is duly removed therefrom pursuant to the
provisions of the letters patent or by-laws of the company;

(f) a member whose name is removed from the registry pursuant to the provisions of
the letters patent or the by-laws ceases to be a member from the date of such
removal;

(g) the company may acquire real and personal property of an unlimited cost value
and may hold, manage and turn the same to account for the purposes or objects
for which the company is incorporated and may lease, let, mortgage, pledge or
sell the same or any part thereof;

(h) the company shall not carry on any business or trade for the profit of its members;

(1) the members of the company shall not as such be liable for any debts or
obligations of the company;

(j) no by-law of the company for the removal of the name of a member from the
company registry has any force or effect whatever until approved of by at least
two-thirds of the votes cast at a special general meeting of the members of the
company duly called for considering the same.

Under the Companies Act, a not-for-profit corporation may apply for supplementary
letters patent extending the powers of the company to such further or other purposes or objects
for which a company may be incorporated under this Act; reducing, limiting, amending or
varying such powers or any other provision of the letters patent or the supplementary letters
patent issued to the company as are defined in such by-law; and granting permission to hold
members’ or directors’ meetings outside the Province.'”” A corporation may also apply for

supplementary letters patent to change the company name.'"*
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To apply for supplementary letters patent a corporation must pass a by-law setting out the
amendments to the letters patent. The by-law must be approved by at least two-thirds of the
votes cast at a special general meeting of members called for that purpose.'” A bylaw
authorizing a change in the corporation’s name only needs to be approved by a majority of
members. Following the approval of the by-law by the members, the directors have 6 months to
make the application for supplementary letters patent.''®

The directors of a New Brunswick corporation may repeal, amend, or re-enact any by-
law of the corporation. The amendments will be effective immediately and must be
subsequently approved by the members. By-laws made by the directors respecting agents,
officers, and servants of the company do not require the approval of the members.'"’

Other notable provisions of the New Brunswick Act include subsection 87(2), which
requires a by-law to be passed in order to increase or decrease the number of directors, and
section 94, which provides that, unless otherwise mentioned in the by-laws or letters patent, the
election of directors shall take place yearly, and directors have the power to fill any vacancy
occurring in the board until such annual elections are held. In addition, section 94.2 allows
directors to participate in meetings via electronic means.''® Of particular interest, the provisions
of the qlogmpanies Act respecting financial statements do not apply to corporations without share
capital.

6. Newfoundland

A non-share capital corporation can be incorporated under Part XXI of Newfoundland’s
Corporations Act for undertakings restricted to those of a patriotic, religious, philanthropic,
charitable, educational, scientific, literary, historical, artistic, social, professional, fraternal,
sporting or athletic nature or the like.'”” The Act is lengthy, and Part XXI of the Act applies
specifically to corporations without share capital. The remainder of the Act also applies to non-
share capital corporations, unless any particular provision is inconsistent or repugnant to Part
XXI, in which case, Part XXI prevails.

Three or more applicants who are not under the age of nineteen, not mentally incompetent,
and not bankrupt can incorporate under the Corporations Act by preparing articles of incorporation
in the prescribed form. In addition, the articles of incorporation of a corporation without share
capital shall set out:

(a) the restrictions on the undertakings that the corporation may carry on;

(b) that the corporation has no authorized share capital and is to be carried on without
monetary gain to its members, and that profits or other accretions to the corporation are
to be used in furthering its undertaking;

(c) where the undertaking of the corporation is of a social nature, the address in full of the
clubhouse or similar building that the corporation is maintaining; and

(d) that each first director becomes a member of the corporation upon its incorporation. 121

Incorporation of a non-share capital corporation in Newfoundland under the Corporations

Act does not require by-laws to be submitted as part of the application for incorporation. However,
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the Corporations Act itemizes the matters that may be the subject of any by-laws passed under that
Act. The directors of a non-share capital corporation may make bylaws respecting:

(a) the admission of persons and unincorporated associations as members and as
members by virtue of their office, and the qualifications of and the
conditions of membership;

(b) the fees and dues of members;

(c) the issue of membership cards and certificates;

(d) the suspension and termination of membership by the corporation and by a
member;

(e) where the articles provide that the interest of a member is transferable, the
method of transfer of membership;

® the qualifications of, and the remuneration of, the directors including the
directors who are directors by virtue of their office;

(2) the time for and the manner of election of directors;

(h) the appointment, remuneration, functions, duties and removal of agents,
officers and employees of the corporation, and the security to be given by
them to the corporation;

(1) the time and place, and the notice to be given for the holding of meetings of
the members and of the board of directors, the quorum at meetings of
members, the requirement as to proxies, and the procedure in all things at
meetings of the members and at meetings of the board of directors; and

) the conduct in all other particulars of the affairs of the corporation.'*

By-laws are easily amended under Newfoundland’s Corporations Act. Unless the articles,
by-laws or a unanimous member agreement otherwise provide, the directors of a Newfoundland
corporation may, by resolution, make, amend, or repeal any by-laws that regulate the business or
affairs of the corporation.'” The amendment must then be submitted to the members for
approval at the next meeting of members.'** By-law amendments are effective from the date of
the resolution of the directors. In addition, a member entitled to vote at an annual meeting of
members may make a proposal to make, amend or repeal a by-law.'*> By-law amendments are
not filed with the Newfoundland Registry of Companies.

Newfoundland’s Corporation’s Act is very similar to Manitoba’s Corporations Act and
the two statutes contain many of the same features. Notably, however, the Newfoundland Act
does not provide that a member may participate in a meeting by electronic means nor does it
provide that meetings of members may be held by electronic means. The absence of such
provisions is in contrast to other modern non-profit legislation, such as the CNCA.'*°

In addition, the articles of incorporation of a Newfoundland corporation without share
capital shall provide that, upon dissolution, after payment of all its debts and liabilities, the
remaining property shall be distributed to an organization in the province the undertaking of which
is charitable or beneficial to the community.127 The requirement that remaining property be
distributed to an organization in the province can be problematic for some non-profit organizations;
for example, where a local organization would like to distribute its remaining assets to a national
umbrella group.
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7. Nova Scotia

A society may be incorporated in Nova Scotia to promote any benevolent, philanthropic,
patriotic, religious, charitable, artistic, literary, educational, social, professional, recreational or
sporting or any other useful object, but not to carry on any trade, industry or business.'**

Under Nova Scotia's Societies Act, any five persons may form a society by subscribing to a
memorandum of association in the form provided under the Act, submitting by-laws to the
Registrar together with a list of first directors, the address of the society, and the place where its
activities will be chiefly carried on.'” Every society incorporated under the Sociefies Act must
also appoint and have a recognized agent resident within the province to accept service of any
notice, summons or other document.'*°

Incorporation under the Societies Act is not as of right. If the Registrar is satisfied that the
memorandum of association and by-laws comply with the Act and that the objects are within the
scope of the Act, the Registrar will issue a certificate that the society is incorporated.””' However,
where the Registrar is not satisfied, the Registrar may require that the memorandum and by-laws
be altered to conform to the Act and may refuse registration until they are so altered.'*

The Act specifically provides that the by-laws of a society must contain provisions referred
to in Schedule B to the Act.'”® These provisions are:

(a) Terms of admission of members, their rights and obligations;

(b) Conditions under which membership ceases and the manner, if any, in which a member
may be expelled;

(c) Mode and time calling general and special meetings, the quorum and voting rights;

(d) Appointment and removal of directors and officers and their duties, powers and
remuneration;

(e) Exercise of borrowing powers;

(f) Audit of accounts;

(g) Custody and use of seal of the society;

(h) Manner of making, altering and rescinding by-laws;

(1) Preparation and custody of minutes and the books and records of the society;

(j) Time and place at which the books and records of the society may be inspected by
members;

(k) Execution of contracts and other instruments in writing on behalf of the society.

A society may by special resolution make, amend or repeal by-laws, not inconsistent with
the Societies Act or with its memorandum of association, for the conduct and management of its
activities and affairs.”** It is important to note that in Nova Scotia, no by-law or any amendment
to a by-law takes effect until approved by the Registrar.'*’

Unless otherwise provided in the by-laws, the Nova Scotia Act permits the admission of
persons under the age of nineteen years as members of a society, and every member of a society is
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entitled to have a vote."*® It may therefore be important when preparing by-laws for some

organizations to restrict voting privileges.

The Societies Act also specifically sets out the powers of a society. Section 10 of the Act
contains a list of powers. For example, a society may contract and be contracted with and sue or
be sued in its corporate name;"’ and borrow, raise and secure the payment of money in such
manner as it thinks fit and, with the sanction of a special resolution, issue debentures or mortgage
its real property to secure the payment of money borrowed by it.'"** In contrast, non-profit
legislation in several other jurisdictions, such as Saskatchewan, provides that a corporation has
the rights, powers and privileges of a natural person.'*’

Nova Scotia’s Societies Act is relatively short, consisting of only thirty-one provisions.
However, many corporate actions are not addressed in the Act. For example, there are no
provisions in the Societies Act permitting the amalgamation of societies incorporated under that
Act.'* As a result it is not possible to amalgamate Nova Scotia societies. When two societies
desire to merge it is necessary to surrender the certificate of incorporation of one society and
transfer its remaining assets (and sometimes liabilities) to the surviving corporation. Similarly,
there are no continuance provisions under Nova Scotia’s Societies Act.'*' Likewise, the Societies
Act does not contain much detail about the directors or members of a society, the conduct of
meetings, or audit requirements.

Nova Scotia societies must file a balance sheet, a statement of income and expenditures
and a list of directors with the Registrar within fourteen days of their annual general meeting.'**
Also, a copy of every special resolution must be filed with the Registrar within fourteen days
after the resolution is passed.'®

8. Ontario
(a) Corporations Act

An Ontario non-profit corporation may be incorporated under Part I1I of the Corporations
Act"** with objects that are within the “jurisdiction” of the Province of Ontario.'*

The applicants for incorporation are required to file an application for incorporation in
the prescribed form containing the following information:

(a) the name and address of each of the applicants;

(b) the name of the corporation;

(c) the objects for which the corporation is to be incorporated;

(d) the place in Ontario where the head office is to be situated;

(e) the names of the applicants who are to be the first directors; and

(f) any other matter that the applicants desire to have embodied in the letters patent.

Section 129 of the Corporations Act contains an extensive list of matters that may be the
subject of by-laws. These are:
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(a) the admission of persons and unincorporated associations as members and as ex
officio members and the qualification of and the conditions of membership;

(b) the fees and dues of members;

(c) the issue of membership cards and certificates;

(d) the suspension and termination of memberships by the corporation and by the
member;

(e) the transfer of memberships;

(f) the qualification of and the remuneration of the directors and the ex officio directors,
if any;

(g) the time for and the manner of election of directors;

(h) the appointment, remuneration, functions, duties and removal of agents, officers and
employees of the corporation and the security, if any, to be given by them to it;

(1) the time and place and the notice to be given for the holding of meetings of the
members and the board of directors, the quorum at meetings of members, the
requirements as to proxies, and the procedure in all things at members' meetings and
at meetings of the board of directors; and

(j) the conduct in all other particulars of the affairs of the corporation.

Despite the permissive nature of section 129, there are other matters that must only be
dealt with through by-laws under the Act. For example, provisions dealing with the election and
term of directors for more than one year must be contained in the by-laws.'*®

Section 130 provides for the enactment of certain by-laws by the directors dealing with
categories of members and the election of delegates and directors. In addition, section 132 deals
with designating the recipients of the proceeds of dissolution on winding- up or dissolution of the
corporation. Under these sections, a by-law or a repeal or amendment of a by-law is not effective
unless, and until, it is confirmed by at least two-thirds of the votes cast by the members.

There are some particular provisions under Ontario’s Corporations Act that are important
to be aware of. These are:

e Directors are required to be members of the corporation.'*’

e The number of directors may only be increased or decreased by special
resolution.'**

e Election of directors must take place yearly unless provided by the by-laws;'*

e The by-laws may provide for the election of directors in rotation but in that case
no director shall be elected for more than five years and at least three directors
must retire from office each year;'’

e The appointment of an executive committee requires two-thirds approval of the
member under Section 70(2). The general operating by-law may also deal with
any of these matters, in which case presumably those sections of the by-law
would require two-thirds approval by the members.

e  Where the transfer of membership is transferable under the letters patent, the by-
laws cannot restrict the transfer of that interest."’

e The directors shall elect a president from among themselves. In other words, the
president must be a director.'>
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e A corporation may provide by special resolution that the directors may elect a
chairperson of the board from among themselves and may assign the chair any of
the duties of the president in which case the special resolution shall fix and
prescribe the duties of the president.'*

It is also important to be aware that the Office of the Public Guardian and Trustee in
Ontario (“PGT”) supervises the administration of charities in the province and derives authority
to do so from the Charities Accounting Act. By virtue of the division of powers provided for
under the Constitution Act,m the establishment and management of charities is a matter of
provincial concern, hence the supervisory jurisdiction of the PGT over provincial charities and,
to a limited extent, federal charities operating in Ontario. It is interesting to note that the other
provinces do not appear to have a body that exercises the same degree of supervisory jurisdiction
over charities as does Ontario.

The Ministry of Government Services requires that the application for incorporation of a
charity obtain the pre-approval of the PGT. As a result, incorporating a charity in Ontario can
take even longer than in other jurisdictions due to the requirement to obtain approval from both
the PGT and CRA (Charities Directorate). However, in this regard, it should be noted that the
PGT and CRA have collaborated on a list of objects for charities that are acceptable to both
agencies. These objects should only be used if they permit all of the proposed activities and
programs of the organization. If only pre-approved objects are used, the application for
incorporation can be sent directly to the Companies and Personal Property Security Branch of the
Ministry of Government Services.

The PGT requires that certain standard provisions be included in the application for
incorporation (special powers and provisions) before the application will be approved. These
standard provisions and the model objects are found in the Not-For-Profit Incorporator's
Handbook published by the Ministry of the Attorney General.'>

Charities incorporated in Ontario are also required to obtain the approval of the PGT in
other circumstances throughout the life of the corporation, such as when applying for
supplementary letters patent, amalgamating with another corporation, and surrendering the
corporation’s charter.

(b) Ontario Not-for-profit Corporations Act

On May 17, 2010, Bill 65, An Act to revise the law in respect of not-for-profit
corporations received second reading in the Ontario Legislature. The Bill proposes a modern
corporate law statue for Ontario not-for-profit corporations, known as the Not-for-profit
Corporations Act, 201 0.1

Bill 65 allows one or more individuals and/or corporations to incorporate a not-for-profit
corporation by filing articles of incorporation.'>’ This is similar to the Saskatchewan Non-profit
Corporations Act, 1995, which allows one or more persons to incorporate a corporation'>* and
the CNCA. In contrast, other jurisdictions require three or five applicants for incorporation. Bill
65 requires that the articles of incorporation set out the name of the corporation, its purposes and
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any other information required by the Act or the regulations or by the Director.””” As
incorporation under the proposed legislation will be as of right rather than the current Letters
Patent system, it is anticipated that the incorporation process under the Ontario Not-for-profit
Corporations Act will be much faster, taking only a few days rather than the current timing of six
to eight weeks.

Under Bill 65, the purposes of a corporation may be any purpose within the legislative
authority of the Province of Ontario. Notably, a corporation’s purposes may include those of a
commercial nature, but the articles must state that the commercial purpose is intended only to
advance or support one or more of the non-profit purposes of the corporation.'®

Bill 65 classifies certain not-for profit corporations as public benefit corporations. A
public benefit corporation is defined as:

(a) a charitable corporation;
(b) a non-charitable corporation that receives more than $10,000, in a financial year,
1) in the form of donations or gifts from persons who are not members,
directors, officers or employees of the corporation, or
ii) in the form of grants or similar financial assistance from the federal
government or a provincial or municipal government or agency of any
such government.''

The definition of “public benefit corporation” is broader than the definition of soliciting
corporation under the CNCA. Under Bill 65, all charitable corporations qualify as public benefit
corporations, regardless of the amount of funds it has received from pubic sources. A “charitable
corporation’ is defined as a corporation incorporated for a religious, educational, charitable or
public purpose.”'®?

Public benefit corporations are subject to certain additional requirements. For instance,
not more than one-third of the directors of a public benefit corporation may be officers or
employees of the corporation or any of its affiliates.'® Different financial review requirements
apply to public benefit corporations. Bill 65 requires all corporations to appoint an auditor or a
person to conduct a review engagement of the corporation.'®® Pursuant to section 75, the
members of a public benefit corporation may pass an extraordinary resolution'® to have a review
engagement instead of an audit, if the corporation had annual revenue in that financial year of
more than $100,000 and less than $500,000. The members of a public benefit corporation may
also resolve to not appoint an auditor and to not have an audit or a review engagement if the
corporation had annual revenue in that financial year of $100,000 or less. Where a corporation is
not a public benefit corporation, the members may pass an extraordinary resolution to have a
review engagement instead of an audit if the corporation had annual revenue in that financial
year of more than $500,000. In a public corporation, the members may also pass an
extraordinary resolution to dispense with the appointment of an auditor and to not have an audit
or a review engagement if the corporations’ annual revenue in its financial year is $500,000 or
less. An extraordinary resolution passed under this section only has effect for one year until the
next annual meeting of members.
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Like Ontario’s current legislation, Bill 65 mandates that a corporation must have three
directors.'® This is a departure from Saskatchewan’s Non-profit Corporations Act and the
CNCA, which allow membership corporations and non-soliciting corporations to have only one
director. However, other jurisdictions, including Manitoba and Newfoundland, also require
corporations without share capital to have three directors. Bill 65 requires that at least two-thirds
of the directors be members of the corporation.'”” Currently, Ontario’s Corporations Act
requires that all directors be members. The directors must be elected at a meeting of members,
for a maximum term of three years.'® However, if the articles permit, the board may appoint
one or more additional directors as long as the total number appointed does not exceed one-third
of the number of directors elected at the previous annual meeting of members.'® The Bill
specifically permits ex officio directors,'”® and allows the members to remove a director by
ordinary resolution.'”! Bill 65 also provides for an objective standard of care for directors,
establishes a due diligence defence, and gives directors the right to dissent.

Unless the articles or by-laws otherwise provide, the directors may by resolution make,
amend or repeal any by-law that regulates the activities and affairs of the corporation, except in
respect of the fundamental changes referred to in subsection 102(1).'" Notably, if the directors
do not pass an organizational by-law within sixty days after the date of incorporation, default
standard organizational by-laws approved by the Director will apply. A corporation may amend,
repeal, and replace the default by-laws at any time.'”> The Bill provides that the by-laws of a
corporation must set out the conditions required for being a member of the corporation, including
whether a corporation or other entity may be a member. The by-laws may provide for persons to
be members by virtue of their office. If the articles provide for two or more classes or groups of
members, the by-laws must provide the conditions for membership in each class or group, the
manner of withdrawing from a class or group or transferring membership to another class or
group and any conditions of transfer, and the conditions on which membership in a class or
group ends. Unless the articles or by-laws provide otherwise, a membership may be transferred
only to the corporation.'™

Bill 65 contains detailed provisions relating to membership proposals, members’
meetings, and voting. However, the Bill does not provide for unanimous member agreements,

unlike other jurisdictions with modern non-profit legislation.

9. Prince Edward Island

Part II of Prince Edward Island’s Companies Act deals specifically with non-share capital
corporations, but other provisions of the Act are specifically incorporated by reference under
subsection 91(1) thereof. Under Part II, the minister may, by letters patent, grant a charter for a
corporation without share capital to any three or more persons, of the full age of eighteen years,
who are subscribers to a memorandum of agreement.'”> The application for letters patent must
set out the following:

(a) the proposed name of the corporation;

(b) the purpose for which its incorporation is sought;

(c) the place within the province where the head office of the corporation is to be situated,
(d) the names in full and the address and calling of each of the applicants;
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(e) the names of the applicants, not less than three, who are to be the first or provisional
directors of the corporation.'’®

The petition filed by the applicants must be accompanied by a signed and sealed
memorandum of agreement setting forth by-laws that deal with the following matters:

(a) conditions of membership, including societies or companies becoming members of
the corporation;

(b) mode of holding meetings, provision for quorum, rights of voting and of enacting
bylaws;

(c) mode of repealing or amending bylaws;

(d) appointment and removal of directors and officers, and their respective powers and
remuneration;

(e) audit of accounts and appointment of auditors;

(f) whether or how members may withdraw from the corporation;

(g) custody of the corporate seal and certifying of documents issued by the
corporation.

Many provisions in the Companies Act do not apply to non-profits. For example, the
amalgamation provisions are not applicable to corporations incorporated under Part II. As a
result it is not possible to amalgamate P.E.I. non-profit corporations. Likewise, the continuance
provisions do not apply to corporations without share capital.

Prince Edward Island’s Companies Act does not contain much guidance with respect to
audit requirements, directors meetings and members meetings. The Act does not contain an
explicit provision mandating that a corporation hold an annual general meeting of members.
However, the requirement to hold an annual general meeting can be inferred from other
provisions in the Act. The by-laws of a P.E.l. non-profit corporation must deal with the audit of
accounts and the appointment of auditors.'”™ However, there are no other provisions in the
Companies Act dealing with audit requirements. Similarly, the by-laws of a non-profit
corporation must contain provisions regarding the mode of repealing or amending by-laws, as the
provision of the Act which deals with enacting, amending, and repealing by-laws does not apply
to corporations without share capital.

The Companies Act sets out a long list of powers which may be exercised by a company
incorporated under the Act.'” The Act also provides that “no company shall use any of its funds
in the purchase of the stock of any other corporations unless expressly authorized by by-law
confirmed at a general meeting.”'® Notably, the Companies Act contains a provision allowing
for the indemnification of directors."'®'

10. Quebec

A non-profit corporation may be created under Part III of Quebec's Companies Act, for
national, patriotic, religious, philanthropic, charitable, scientific, artistic, social, professional, athletic
or like purposes not for pecuniary gain.'®. Non-profit corporations are incorporated by Letters
Patent. A minimum of three applicants who are at least eighteen may apply to the enterprise

25



registrar for letters patent. An “Application for Constitution as a Non-profit Legal Person” must be
filed setting out:

(a) the proposed name of the corporation;

(b) the purpose for which incorporation is sought;

(c) the place within Quebec where its head office is to be situated,

(d) the limit of real property holdings which can be acquired and owned by the
corporation;

(e) the name in full and the address and calling of each of the applicants;

(f) the names of no less than three of the applicants who will act as first directors.'®’

Although the Companies Act does not require by-laws to be filed with the application for
incorporation, subsection 91(2) of the Act sets out the matters that may be dealt with in a
corporation’s by-laws. Non-share capital corporations may make by-laws respecting the following:

(a)  the number of directors, their term of service, the amount of their stock qualifications, and
their remuneration, if any;

(b) the appointment, functions, duties and removal of all officers, agents and employees of
the company, the security to be given by them to the company, and their remuneration;

(c) the time and the place for the holding of the annual meetings of the company, the calling
of meetings, regular and special, of the board of directors and of the company, the
quorum, the requirements as to proxies not otherwise prescribed by this Part, and the
procedure in all things at such meetings;

(d) the imposition and recovery of all penalties and forfeitures which admit of regulation by
by-law; and

(¢) the conduct in all other particulars of the affairs of the company.'®*

Part III applies specifically to non-profit corporations. However, the provisions of Part I
of the Companies Act also apply with necessary modifications, with the exception of the
provisions enumerated in section 224. As a result, non-profit corporations must carefully check
which provisions of the Act are applicable.

The Act respecting the legal publicity of sole proprietorships, partnerships and legal
persons requires Quebec corporations to file an initial declaration within sixty days of the
corporation’s registration date.'"®™ In addition, corporations must file an annual declaration
during the specified period each year.'® The specified period for corporations is between May
15and November 15."*7 In addition to these obligations, a corporation must file an amending
declaration to update the information on file with the enterprise registrar, such as the
corporation’s address or the names of its directors, within fifteen days after any change.'®®

In addition, the Province of Quebec requires charities that receive donations which

originate in the province to file a separate application for charitable status, pursuant to the
Taxation Act"®.
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11. Saskatchewan

In Saskatchewan, non-profit corporations are incorporated by articles of incorporation under
the Non-profit Corporations Act, 1995."° The Saskatchewan Act is the most modern and
comprehensive non-profit legislation currently in force in Canada. The Act provides a simplified
and efficient procedure for incorporation. Only one applicant is needed to incorporate a non-profit
corporation under the Act.'”’ The articles of incorporation are required to set out certain matters
that often form part of the by-laws in other provinces. Specifically, the following matters must

be set-out in the articles of incorporation'**:

(a) the name of the corporation;

(b) the classes of membership interest and:

i. if there are two or more classes of membership interest, the rights,
privileges, restrictions and conditions that constitute the membership
interests of each class; and

ii. if a class of membership interest may be issued in subdivisions, the
authority given to the directors to determine the designation of and the
rights, privileges, restrictions and conditions attaching to the membership
interest of each subdivision;

(c) if a right to transfer a membership interest of a corporation is to be permitted, a statement
that the right to transfer a membership interest is permitted and the conditions relating to
that transfer;

(d) the number of directors or, subject to clause 94(a), the minimum and maximum number
of directors of the corporation;

(e) whether the corporation is a membership corporation or a charitable corporation;

(f) any restriction on the activities that the corporation may carry on or on the powers that
the corporation may exercise; and

(g) subject to subsections 209(1) and (2), the persons to whom any remaining property of the
corporation is to be distributed in the course of liquidation and dissolution of the
corporation.'””

The Saskatchewan Non-Profit Corporations Act, 1995"°* does not set out the purposes for
which one may incorporate. The articles must include any restrictions on the activities or powers
that the corporation may exercise.'”

The Saskatchewan Act also does not provide a list of matters that must be included in the
by-laws. Unless a corporation’s articles, by-laws or a unanimous member agreement provide
otherwise, the directors may make, amend or repeal any by-laws that regulate the activities and
affairs of the corporation. The Act appears to contemplate that most provisions will either be
contained in the by-laws or the articles, with few provisions being required as part of the by-laws.
The Act does contain provisions respecting certain matters which may be included in the articles or
by-laws. For instance, section 119 provides that

“the articles or by-laws may provide that the directors, members or any committee of

directors or members of a corporation have power to discipline a member or to
terminate the membership interest of a member and, where the articles or by-laws
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do, the circumstances in which that power may be exercised and the manner of its
exercise is to be set out in the articles or by-laws of the corporation.”

Although the Non-Profit Corporations Act, 1995 provides many favourable features, there
are a number of provisions that it is important to be aware of, particularly respecting charitable
corporations. The Act classifies non-profit corporations into membership corporations and
charitable corporations. A membership corporation is defined in the Act as “a corporation
incorporated or continued pursuant to this Act to carry on activities that are primarily for the benefit
of its members.”'”® A charitable corporation is defined as “a corporation incorporated or continued
pursuant to this Act to carry on activities that are primarily for the benefit of the public, and includes
a membership corporation that is deemed to be a charitable corporation.”””” A membership
corporation is deemed to be a charitable corporation where the corporation:

(a) carries on activities that are not primarily for the benefit of its members;

(b) solicits or has solicited donations or gifts of money or property from the public;

(c) receives or has received any grant of money or property from a government or
government agency in any fiscal year of the corporation that is in excess of 10%, or
any greater amount that may be prescribed, of its total income for that fiscal year;

(d) is a registered charity within the meaning of the Income Tax Act (Canada)."”®

Classification as a charitable corporation has many consequences. For instance, the Act
contains different financial review and disclosure requirements for charitable corporations than
membership corporations. All Saskatchewan non-profit corporations must appoint an auditor by
ordinary resolution at the annual meeting of members to hold office until the close of the next
annual meeting.'” However, the audit requirement can be waived in certain circumstances. The
members of a membership corporation may resolve not to appoint an auditor. Such a resolution
is only valid until the next annual meeting of members. If a membership corporation resolves
not to appoint an auditor, the corporation must appoint a person who meets the qualifications
prescribed in the regulations to conduct a review of the corporation’s financial statements, unless
the members of the corporation also resolve to waive this requirement. Neither resolution is
valid unless consented to by a majority of not less than two-thirds of the members, including
those not otherwise entitled to vote, who vote on the resolution.?*

The members of a charitable corporation with revenues of less than $250,000 in the
previous fiscal year may resolve not to appoint an auditor. The resolution must be passed by not
less than 80% of the members, including those not otherwise entitled to vote, who vote on the
resolution. If the audit requirement is waived, the members must appoint a person to conduct a
review of the corporation’s financial statements. The members of a charitable corporation with
revenues of less than $25,000 in the previous fiscal year may resolve not to appoint an auditor or
a person to conduct a review of the corporation’s financial statements.*"!

Charitable corporations are required to have a minimum of three directors, at least two of
whom are not officers or employees of the corporation or its affiliates. Notably, membership
corporations may have only one director.”’”> The directors of a Saskatchewan non-profit
corporation are not required to be members of the corporation.””® The Act contains a residency
requirement for directors which may be problematic for some organizations considering
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Saskatchewan as a jurisdiction for incorporation; at least one director must reside in
Saskatchewan and at least 25% of directors must be resident Canadians.*®* The articles or
by-laws of a corporation may provide for ex officio directors; however, the total number of ex officio
directors is not to exceed one-third of the total number of directors of the corporation.””> The Act
provides that the members of a non-profit corporation may remove a director from office by
ordinary resolution at a special meeting of members.*"

Under subsection 101(3) of the Saskatchewan Act, directors of a charitable corporation
cannot transact business at a meeting of directors unless the majority of directors present are
resident Canadians. However, subsection 101(4) provides that directors of a charitable corporation
may transact business at a meeting of directors where a majority of resident Canadian directors are
not present, as long as a resident Canadian director who did not attend approves the business
transacted, either in writing or by telephone or other communication facilities, and as long as a
majority of resident Canadian directors would have been present had that director been present at
the meeting. Also, unless the by-laws provide otherwise, meetings of directors may be held by
means of telephone or other communications facilities®”’ if all of the directors of the corporation
consent. The Act also specifically provides that it is not necessary for a by-law to be passed in order
to confer any particular power on the corporation or its directors.”*®

The Non-profit Corporations Act, 1995 contains detailed conflict of interest provisions®”’
and provides an objective duty of care for directors.”' The Act also provides for indemnification
of directors for legal defence costs and allows corporations to purchase directors’ and officers’
liability insurance.”'' Notably, Section 112.1 limits the personal liability of directors and officers
for any loss respecting any act or omission of the corporation or any director, officer, employee
or agent of the corporation in the exercise of his or her powers, or in the carrying out of his or her
duties. This provision is significant because it may help Saskatchewan non-profit corporations
recruit directors. In contrast, the proposed Ontario Not-for-profit Corporations Act does not
significantly limit the personal liability of directors.

The Act also contains detailed provisions regarding members and members meetings.
The articles of a corporation may provide for more than one class or membership, and if they do,
they are to include the rights, privileges, restrictions and conditions that constitute the
membership interest of a member of each class.*’> Unless the articles or bylaws otherwise
provide, membership interests are not transferrable.”’® Like other modern corporate legislation,
the Act contains provisions regarding member proposals, requisition of meetings, and unanimous
member agreements.”’

There are a number of remedies available under the Non-profit Corporations Act, 1995.
For example, the Act allows a complainant*"® to apply to the court to commence a derivative
action or to seek an oppression remedy.?'® Further, a complainant or a creditor of the corporation
may apply to court for a compliance or restraining order where the corporation is not in
compliance with the Act, the regulations, the articles, the by-laws, or a unanimous member
agreemen‘[.217 In addition, the Act gives a member of a membership corporation the right to
dissent if the corporation resolves to make a fundamental change. A dissenting member is
entitled to payment of the fair value of their membership interest, upon which their membership
in the corporation will be terminated.”'®
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The Non-Profit Corporations Act, 1995 also contains extensive provisions for
fundamental changes. For example, the Act provides for amalgamations, including both vertical
and horizontal short-form amalgamations, and import and export continuance. Notably, each
membership interest of the corporation carries the right to vote with respect to certain
fundamental changes, such as an amalgamation or a continuance, whether or not it otherwise
carries the right to vote.

Charitable corporations should note that they may only amend their articles in a way that
is consistent with continuing as a charitable corporation.”'” A charitable corporation that solicits
money or property from the public must obtain the prior approval of the court to amend its
articles in order to add, change or remove any restrictions on the activities that the corporation
may carry on.”’ In connection with such an application, the court may make any order it
considers appropriate, including ordering the corporation to use any of its money or other
property to carry on specific activities.”*'

12. Northwest Territories and Nunavut

A society may be incorporated in the Northwest Territories and Nunavut under the
Northwest Territories’ Societies Act. Under the Act, five or more applicants may incorporate a
society for benevolent, philanthropic, charitable, religious, provident, scientific, artistic, literary,
social, eczhzlzcational, sporting or other useful purposes other than the carrying on of a trade or
business.

To incorporate, the applicants must file the Application for Incorporation and the society’s
by-laws with the Registrar, together with the prescribed fee.””® The prescribed application form
sets out the name of the society, the objects of the society, and the chief locality of operations. The
objects must fall within the purposes for which a society may be incorporated under the Act and
must not suggest that the society is carrying on a trade or business.”” The Registrar may give
directions to modify the name or purposes of a society as set out in an application.”*

Under the Northwest Territories’ Societies Act, a society’s proposed by-laws must be
submitted with the application for incorporation. The following provisions must be included in a
society’s by-laws:

(a) the terms of admission of members and their rights and obligations;

(b) the conditions of withdrawal of members and the manner, if any, in which a member may
be expelled;

(c) the mode and time of calling general and special meetings of the society, the number of
members constituting a quorum and the rights of voting at such meetings;

(d) the appointment and removal of directors and other officers and their duties, powers and
remuneration;

(e) the exercise of borrowing powers;

(f) the audit of accounts;

(g) the preparation and custody of minutes of proceedings of meetings of the society and of the
directors and other books and records of the society;
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(h) the time and place, if any, at which the books and records of the society may be inspected
by its members; and

(1) the date on which the fiscal year of the society ends, which date must be at least thirty days
before the calling of the annual general meeting.**°

The Societies Act also contains a provision that permits the by-laws to provide that “any
dispute arising out of the affairs of the society between any members of the society or between a
member or any person aggrieved who has for not more than six months ceased to be a member or
any person claiming through that member or person aggrieved or claiming under the bylaws and
the society or a director or officer of the society shall be decided by arbitration under the
Arbitration Act or in any other manner that the bylaws establish.” A decision made under such a
provision is binding on all parties and may be enforced by application to the Court. There is no
right to appeal unless the by-laws provide otherwise.**’

The by-laws of a society may only be rescinded, altered or added to by ordinary
resolution at the annual general meeting of members or by extraordinary resolution®® of the
society. If the amendments occur by ordinary resolution at an annual general meeting, that
annual general meeting must be held at the time provided for in the existing by-laws.**> No by-
law amendment has any effect until it is registered by the Registrar. The Registrar shall refuse to
register an amendment to the by-laws of a society where the Registrar is of the opinion that the
amendment is contrary to the objects of the society or contains anything contrary to the law.>*

Like the Nova Scotia Act, the Northwest Territories’ Societies Act sets out the powers of
a society in sections 9-12. For example, the Act provides that a society may “acquire and take
real and personal property by purchase, gift, devise or otherwise;”>' and “[f]or the purpose of
carrying out its objects, a society may, subject to its by-laws, draw, make, accept, endorse,
discount, execute and issue promissory notes, bills of exchange, and other negotiable
instruments.”**

A Society incorporated in the Northwest Territories or Nunavut is required to file a
financial statement with the Registrar within fourteen days after its annual meeting.”® The
Societies Act does not contain any audit requirements. However, the by-laws of a N.W.T. or
Nunavut society must make provision for the audit of accounts.**

The Northwest Territories’ Societies Act does specifically provide that members may
participate in meetings of members by telephone or other communications facilities.”>> The Act

also provides for unanimous resolutions signed in writing in lieu of a meeting of members.**®

o . . . .23
The Societies Act provides for the amalgamation of two or more societies.”>’ However,
the Act does not contain any continuance provisions.

13. Yukon
Five or more persons may incorporate a society under the Yukon Societies Act for any

lawful purpose other than carrying on a trade or business.”*® Persons wishing to incorporate a
society shall provide the Registrar with the following as prescribed by the Regulations:
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(a) the incorporation fee as set out in Schedule B, and
(b) an application in Form 1 containing the following information:
1. the constitution of the society;
ii. the location of the registered office of the society, including the postal
address;
iii. the names and addresses of the first directors of the society.**’
The constitution of the society, which is required to be filed as part of the application for
incorporation, shall contain the following information:
(a) the name of the society;
(b) the purposes of the society;
(c) the place %%1 address in the Yukon where the operations of the society will be chiefly
carried on.

Schedule A to the Regulations contains a default set of by-laws, which shall be the by-laws
of a society except to the extent that by-laws providing otherwise have been included with the
application for incorporation.”*! Form 1, the prescribed form for the application for incorporation,
requires applicants to select whether the default by-laws will apply, or whether the society’s by-laws
will be as set out in the application. If a society chooses to write its own by-laws, the by-laws must
contain the following provisions:

(a) the terms of admission of members and their rights and obligations;

(b) the conditions of withdrawal of members and the manner of expulsion, if any, of
members;

(c) the manner and time of calling general and special meetings, the number constituting
a quorum at a meeting, and rights of voting;

(d) the appointment and removal of directors;

(e) directors’ duties, powers, and remuneration;

(f) the exercise of borrowing powers;

(g) the appointment of accountants;

(h) the custody and use of the society’s seal, if any;

(1) the preparation and custody of minutes of meetings and records;

(j) the time and place where records may be examined by members;

(k) the manner of making, altering, or rescinding by-laws;

(1) the arbitration or mediation of disputes;

(m) the winding up and distribution of assets.**?

A society incorporated under Yukon’s Societies Act’*’ may change its purposes by
special resolution®* but the change is not effective until filed with and approved by the
registrar.”* Apart from changes in by-laws which are similarly done by way of special resolution
and with the approval of the registrar,”* there are no other provisions in the Act permitting
change to the certificate of incorporation issued under the Act.

The Yukon’s Societies Act is very short, consisting of only twenty-four provisions. The
Act does not contain much detail about directors, members and record keeping. For instance, the
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Act contains no express reference to directors meetings. The Regulations to the Societies Act
contain provisions respecting financial review and disclosure, including a classification system
for the purposes of financial accountability. Yukon societies are classified as follows:

(a) Category A societies are those societies that during their fiscal year:
(i)  had revenues of $150,000 or more;
(i)  had assets of $300,000 or more, or
(ii1)  received grants or donations totaling $50,000 or more;

(b) Category B societies are those societies that during their fiscal year:
(1) had revenues of $20,000 or more but less than $150,000;
(i)  had assets of $100,000 or more but less than $300,000; or
(iii) received grants and donations totaling $5,000 or more but less than
$50,000.

(c) Category C societies are all societies that are not Category A or B societies.”*’

Category A societies are required to have their financial statements reviewed and signed by a
professional accountant, but may obtain an exemption from this requirement from the registrar.
Category B societies must have their financial statements reviewed and signed by a professional
accountant unless the requirement for a review has been waived by special resolution before the
annual general meeting.>**

Category A and category B societies must file a copy of their financial statements with
the registrar within thirty days after the annual general meeting, and Category C societies may be
required by the registrar to file their financial statements on reasonable grounds.”* If the
registrar believes on reasonable grounds that a society’s financial statements do not properly
represent the financial transactions or standing of the society, the registrar may order the society
to have its financial statements audited by a professional accountant and filed with the
registrar.”>’

There are no provisions in the Yukon’s Societies Act permitting the amalgamation of
societies incorporated under that Act.*®' As a result it is not possible to amalgamate Yukon
societies. When two societies desire to merge, it is necessary to surrender the certificate of
incorporation of one society and transfer its remaining assets (and sometimes liabilities) to the
surviving society. There are also no continuance provisions in the Societies Act.

" Karen J. Cooper, LL.B., LL.L., TEP, is a partner at Carters Professional Corporation practicing charity and not-for-
profit law with an emphasis on tax issues. Jane Burke-Robertson, B.Soc.Sci., LL.B., is a partner of Carters
Professional Corporation and practices charity and not-for-profit law in Carters’ Ottawa office. The authors would
like to thank Heather M. Reardon, B.A. LL.B., J.D., for her assistance in the preparation of this paper.
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