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Overview

What isan Endowment?
What Are the Advantages of an Endowed Gift?

What are the Tax Implications of an Endowed
Gift?

What arethe Income Tax Requirements of an
Endowed Gift?

What Should be Considered in Structuring a
Donor Endowment Agreement?
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What Should be Considered in Structuring a
Board Endowment Fund?

How Should an Endowed Gift be M anaged
Once Received?

What Preventative Steps Can be Taken to
Reduce Liability Involving Endowed Gifts?

What Should Be Done To Protect Endowed
Gifts?

What is an Endowment?

An endowment is a gift wher eby the capital is
held for at least 10 yearsor in perpetuity

An endowment can be created by either the
donor through an endowment agreement
(donor endowment agreement) or by the board
of a charity in creating an endowment fund
(board endowment fund)

Under the Income Tax Act, an endowed gift is
now referred to as“ enduring property”
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Theincome (i.e. the interest, dividends or
capital gains) can be either expended in total
each year or can bereinvested in wholeor in
part

The capital and/or the income can berestricted
to a particular use, such as scholarships, or can
be unrestricted and used for the general
purposes of the charity

The disbursement of income and capital can be
left to the discretion of the charity or can be
subject to donor advice, i.e. a donor advised
fund
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What Arethe Advantages of an Endowed
Gift?

It permitsthe creation of a capital fund on a
long term or perpetual basisin order to fund
either specific projects or the general operating
costs of the charity

It createslong term stability by balancing
possible fluctuationsin yearly fundraising

It allows donorsto create a fund in the name of
themselves or their families and have a lasting
impact on charitable programs
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It permitsthe creation of both large
segregated endowed funds as well as smaller
contributionsto existing endowed funds of a
charity

If an endowment fund is operated through a
parallel foundation, then the endowment fund
can be protected from creditor s of the
operating charity
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What arethe Tax Implications of an

Endowed Gift?

« An endowed gift, i.e. a gift wherethe capital is
held for at least 10 years (now enduring
property), hastax implications under the
Income Tax Act

¢ An endowed gift is excluded from the 80/20
disbursement quota of the recipient charity

« A transfer of an endowed gift between
charities will now be exempt from the 80/20
disbursement quota
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¢ An endowed gift though will be subject to the
3.5% disbursement quota on investment assets
for foundations and for charitable
organizationsif the charitable organization
received charitable status after March 23, 2003,
or, for charitable organizationsthat received
their charitable status prior to that date, after
2008

» |finterest and dividend incomeis not
sufficient to meet the 3.5% disbursement
quota, then the charity can encroach on
realized capital gainsup to thelesser of the
capital gains pool and 3.5% of theinvestment
assets of the charity, provided that the terms
of the gift agreement permit such an
encroachment
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¢ Any disbursement of capital gainsor original
capital beyond thislimit will result in 80% of
what is expended being added back on to the
disbursement quota of the charity

e Thetransfer of an endowed gift can be
categorized as either an enduring property or
specified gift, but transfer sinvolving a specified
gift will mean that the transferor will lose the
benefit of receiving a credit to useto meet its
own disbursement quota

What arethelncome Tax Requirements of
an Endowed Gift?

e It must meet the statutory requirements under
the Income Tax Act for aten year gift

* An endowed gift must be subject to trust or
direction and held for a period of not lessthan
10years

e Thefollowing formal requirements also must
be met:

— Executed by donor for each gift

— Clearly identify donee charity including
name and registration number
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— Amount of gift must beindicated
— Datethat the gift ismade must be shown

— Name and address of donor must be clearly
set out

— Serial number of official donation receipt
must be indicated

— Theinformation must be attached to
charity’s duplicate copy of receipt
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What Should be Considered in Structuring
a Donor Endowment Agreement?

Does the donor endowment fund consist of
moniesor giftsin kind, i.e. shares?

If it isagift in kind, do the new anti-tax shelter
provisions apply pertaining to the valuation of
the gift?

Isthe capital of thefund to be held in
perpetuity or for a period of at least 10 years?

Terrance S. Carter, B.A., LL.B.

If the fund isto be held for at least 10 years,
when can the capital be expended and for
what purpose?

Isthere a minimum amount required to
establish adonor endowment agreement?

Arefurther contributions of capital
permitted and, if so, are there any restrictions
on how and from whom they can be received?

What isthe purpose of thefund, i.e. istherea
restriction in relation to the use of theincome
and/or capital?

Can the charity encroach on the capital gains
earned on the endowed gift?

Can the charity encroach on capital after 10
year s and, if so, under what circumstances?
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¢ Istheinvestment palicy of the charity to be
incor porated by reference into the endowment
agreement or isthe donor allowed to impose
specific investment terms of reference on the
gift?

e Isthecharity ableto charge a reasonable
administrative char ge against the income of
the endowment fund?

* Doesthe charity have a disbursement policy to
determine how much income isto be paid out
each year and how much isto be reinvested?

« Doesthe endowment agr eement permit a
change of trustee of the endowment fund to
anocther charity, such asa parallel foundation?

« Doesthe endowment agr eement include a cy
prés clause to per mit the charity to change the
purpose of the gift in the event the original
purpose becomesimpossible or impractical?

« Doesthe endowment agr eement include a
determinable gift to protect the endowment
gift in the event of theinsolvency, bankruptcy
or winding up of the charity?

* Doesthe endowment agr eement per mit
amendmentsto the administrative terms of
the agreement?

* Doesthe endowment agr eement address due
diligence concernsunder the anti-terrorism
legislation?
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Isthe donor asked to acknowledge that they
have been advised to seek independent legal
or tax advice?

Hasthe board of a charity authorized the
signing of the endowment agreement?

Terrance S. Carter, B.A., LL.B.

What Should be Considered in Structuring
a Board Endowment Fund?

Theboard of the charity will normally create
the terms of a board endowment fund by board
resolution

Isthere aboard resolution to authorize each
board endowment fund?

The substantive terms of a board endowment
fund are generally similar to thetermsof a
donor endowment agreement as described
above
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Have the terms of the board endowment fund
been adequately communicated to the donor?

Isthere an endowment fund contribution
agreement in order that the donor can
evidence in writing that the gift meetsthe
requirements of a ten year gift under the
Income Tax Act?
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How Should an Endowed Gift be
Managed Once Received?

¢ ldentify the nature of the endowed gift
* Review and approve donor restrictions

« Effective ongoing management of endowed
gift
— Deposit the endowed gift into the bank
account of the named char ity

Terrance S. Carter, B.A., LL.B.

— Invest the fund in accordance with
applicable investment power s

— Do not borrow against the endowed gift

— Commingle endowed gift only in
accordance with the regulationsin
Ontario and not with any general funds
of the charity

What Preventative Steps Can be Taken to
Reduce Liability Involving Endowed Gifts?

¢ Public fundraising appeals should state that
any surplus fundswill be used for the general
charitable purposes of the charity

¢ Ensurethat testamentary endowed gift includes
acy prés clause that will allow the charity to
amend the purpose of the gift

« Ensurethat documentation creating endowed
gift trustsincludethewords“in trust” in
accordance with recent legislation

25
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What Should be Done To Protect Endowed

Gifts?
¢ Utilize an arms-length parallel foundation

e Utilize acommunity foundation or trust
company

e Structureagift asa determinative gift with a

gift over to another charity

« For moreinformation, see www.charitylaw.ca

article on “Donor Restricted Charitable Gifts
Revisited: A Practical Overview”
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DISCLAIMER

This handout is provided as an information service by Carter &
Associates. Itiscurrent only as of the date of the handout and does not
reflect subsequent changesin law. Thishandout is distributed with the
understanding that it does not constitute legal advice or establish the
solicitor/client relationship by way of any information contained herein.
The contents are intended for general information purposes only and
under no circumstances can berelied upon for legal decision-making.
Readers are advised to consult with a qualified lawyer and obtain a
written opinion concerning the specifics of their particular situation.
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